THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 


VOL. XXIX. NOVEMBER, 1908. 


EDITORIAL NOTES. 


Lawyers of this state, who make or defend special motions before the 
Chancellor, or one of the Vice-Chancellors, or Justices of the Supreme, 
Circuit or County Courts, where the matter disposed of might be of in- 
terest to other members of the Bar, would confer a great favor upon the 
JOURNAL if they could definitely write out the proceedings, with the 
decision of the court, and mail it to the JouRNAL for publication. There 
is, very properly, a desire on the part of the patrons of the JouRNAL to 
see in its pages as many decisions upon points raised and decided, espe- 
cially those relating to practice, as possible. If there were motion days 
in a few certain places only, before a few of the judges, we could under- 
take the task of getting special reports, but, with the multiplicity of sittings 
at “chambers” in the State, including those of eight judges in equity, four- 
teen in the Circuit and twenty-one in the County courts, the task is an im- 
possible one. The JouRNAL has requested many of the stenographers to 
the leading courts of the state to send in synopses of practice motions 
made and disposed of, but with little results. Where these stenographers 
are not lawyers it is hardly to be wondered at if they fail to get at the full 
significance of such motions. The Judges themselves could also help im 
this matter, if they would sometimes suggest to members of the Bar, con- 
cerning certain motions, that it might be well to send a report of them to 
the JOURNAL. It is needless to say that the Editor is only too glad to 
receive, and will certainly always publish, such reports, if put in arm 
intelligible shape. 





The question has arisen in New York City, in the Appellate Division 
of the Supreme court, as to the meaning of a statute which directs the 
board of elections to designate the newspapers to publish election adver- 
tisements. We have not before us the text of the law, but judge from 
the extracts published of the decision made by Mr. Justice Laughlin that 
it follows the usual form of dividing up the advertisements among those 
representing the different political parties. It seems that the board origin- 
ally designated “The Sun,” “The World,” “The Times,” and “The Staats- 
Zeitung,’ as four Democratic newspapers in the Borough of Manhattan, 
and subsequently revoked this designation on the ground that they were 
not Democratic, because they were not supporting Mr. Hearst for Govern- 
or. The decision upheld the action of the board, and was rendered by a 
vote of three to two. In the dissenting opinion Mr. Justice Ingraham held 
that the statute did not require the designation of newspapers supporting 
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any particular candidate to a party, and added: “This provision contains 
no reference to a candidate of either of the parties. Supporting a can- 
didate is not made the test by which the commissioners are to be governed 
in the selection of the newspapers. A newspaper may for personal rea- 
sons refuse to support one or more candidates nominated by a political 
party to which it adheres, and may at the same time support the principies 
of the party. There is no more reason that the nominee for Governor 
should be selected as the test as to whether a newspaper supports the 
principles of the party than any other candidate upon the ticket. [| think, 
therefore, the court was clearly in error in commanding the defendant to 
select newspapers for this publication supporting the candidate for Gov- 
ernor on the Democratic ticket.” 


We only refer to this decision to express the view that it is an ab- 
surdity for any Legislature to require the publication of any notices which 
concern the whole public to be placed in newspapers representing political 
parties. It is time that all our states got down to the business basis of 
requiring advertising among newspapers of all the various parties and 
classes which will reach the greater number of people. There is no 
more reason why the public money should be so distributed that it will 
favor a few political journals, or some private individuals, than that tie 
insurance companies should distribute their favors in a financial way 
among friends of the company’s officials. There is only one true method 
on which to conduct public business, and that is the ordinary method 
which would guide individuals under similar circumstances in conducting 
their own business. Individual advertisers would use the more widely 
circulated mediums regardless of politics. But even if private individuals 
might spend their money as they please, the public fund cannot be dis- 
tributed in this way with any propriety. It is on a par with giving out 
public bids to political friends. 


An interesting article appears in the October “Law Notes,’ on the 
subject of the validity and effect of conditions attached to legacies. The 
subject is one which ought to be carefully studied by all lawyers who 
draw wills, a large proportion of which, especially where the amount in- 
volved is large, have conditions annexed to them according to the way in 
which the testator views certain of the heirs, or according to his own 
idiosyncracies. The article does not by any means give all the authori- 
ties, but sufficient to show the trend of opinions in the different states. 
The author sums up his conclusions as follows: “According to the weight 
of the foregoing authorities the following principles, whether based on 
proper grounds or not, seem to be established: (1) Conditions annexed to 
legacies and devises providing for a forfeiture in case the will is contested 
are valid. (2) Incase of a legacy, a breach of the condition will not work 
a forfeiture unless there is a gift over of the subject-matter of the legacy. 
(3) If there is no gift over and there was probabilis causa litigandi, a 
breach of the condition will not work a forfeiture either as regards a 
legacy or devise. (4) Where the will is contested on behalf of an infant 
legatee or devisee, the forfeiture will not be decreed irrespective of whether 
there was a gift over or not.” 
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_ Another important article of the past month is to be found in the 
“Central Law Journal” of October 5, entitled “Privileged Communications 
applied to New Conditions.” It relates wholly to the subject of profes- 
sional information obtained by physicians, and especially to that section 
of the Wisconsin statues (Revised Stat. of Wisc., 1898, Sec. 4075), 
which reads: “No person duly authorized to practice physic or surgery 
shall be compelled to disclose any information which he may have acquired 
in attending any patient in a professional character, and which information 
was necessary to enable him to prescribe for such patient as a physician, 
or to do any act for him as a surgeon.’ The foundation for the article, in 
the main, is a construction of the court placed upon this statute in Boyle 
v. Northwestern Mutual Relief Association, 95 Wis., 312, as follows: 
“The disclosure by a physician of information acquired in his professional 
character, in attending on a patient, when not made in the course of his 
professional duty, is a plain violation of professional propriety, but the 
law does not prohibit such disclosure in his general intercourse. The 
statute relates only to his giving testimony in court in relation to informa- 
tion thus acquired, and it should receive, we think, a liberal interpretation, 
in order to carry out its evident beneficial purposes. “It provides that the 
physician shall not be compelled to disclose any information, etc.. acquired 
in his confidential relations with his patient. For whose benefit was the 
provision intended? Clearly, for the benefit of the patient, whose interest, 
reputation, and sensibilities may be injured and grossly outraged by its 
disclosure. The fact that the physician acquired the information in order 
to prescribe for or treat the patient cannot affect the physician in the least 
degree unfavorably, nor that he should be compelled to disclose as a wit- 
ness the information or knowledge thus acquired. The object of the 
section, therefore, was to protect the patient, to whom it was quite 
unimportant, from the consequences of such disclosure, and shows that the 
provision that the physician shall not be compelled to make the disclosure 
as a witness renders the statement of the patient privileged as to him, 
and that this was within the intention of the makers of the statute clearlv 
implied from its language, and that it should not be disclosed by the physi- 
cian without his consent.” 


One of the political parties in one of the counties in this state recently 
charged in its platform that “the courts are being filled by corporation 
attorneys, selected by the railroads and appointed by their agents. The 
last man appointed was one who fought before the last Legislature in the 
interest of the combined railroads to prevent equal taxation under the 
Constitution of the state.” We are not quite sure of the language, but 
this is the purport. It is the first time we have ever heard it charged that 
any of the judges of our State were controled by the corporations in mak- 
ing up their decisions in matters in which the public are concerned. 
Perhaps it was not intended to make such a charge, since the form of the 
language would imply that the stricture related rather to the method of 
appointing judges than to the results afterward. As a matter of fact, 
we think the judges of the state have been quite uniformly appointed be- 
cause of their supposed peculiar fitness for the office, and it must be said 
that we have rarely seen any decision of the Supreme court, or of the 
Errors and Appeals, or in Chancery, which indicated other than a straight- 
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forward determination to deal impartially with the parties to a controversy, 
and utterly regardless of the fact that one of the parties might be a large 
railroad or other corporation. Where decisions were partial to corpora- 
tions, the law seems to have been in fault, and the judge simply construed 
the law. Corporations may secure laws in their favor and they know 
judges will and must construe laws as they find them. We may be in 
error, but we should want better evidence of the truth of the declaration 
quoted and the insinuation contained in it than such as may be embraced 
in any partisan platform. It was probably the idea of the one who drafted 
the stricture that the judges ought to be elected by the people, but that 
is another subject, and arguments against this have always appealed to 
Jerseymen much stronger than arguments in its favor. 


It is evident from the tenor of the various platforms put forth this 
fall by the polticial parties of the state that the discussions which have 
been had concerning many points relating to affairs in New Jersey have 
tended toward, if not to, agreement on some matters. To give one ex- 
ample, we notice quite a concensus of opinion in favor of the election of 
United States Senator by popular vote. The view has been growing in a 
great many states that the time has arrived for a change in the Constitution 
of the United States in this regard. We admit to have inherited, and 
perhaps to have expressed in former years, the conservative notion that 
our‘fathers builded wisely, and that the two different methods of electing 
members of the two branches of Congress ought not to be altered because 
of any spasmodic popular clamor. [ut we are obliged to face facts, and 
in all cases facts ought to be met squarely. It is true, notoriously so in 
some of the Western states, and we fear equally true in some of the 
Eastern states, that legislatures have been controled in the selection of 
United States Senators either by money or other persuasive methods not 
based on patriotic principles. It is just as true, and it is of the first im- 
portance, that the Upper House in Congress should be composed only of 
men who fitly represent their state, and have been carefully selected from 
among the qualified citizens of the state. To the argument that it is 
probable that the members of a Legislature are wiser than the great body 
of the public, and will usually make a better selection, it is a proper 
response that in a Democratic form of government the people themselves 
can, in the end, be best trusted to make the selection; because they are tne 
ones who have the most at stake: and, besides, whereas the Legislature 
may be corrupted, the whole body of voters cannot be. We are hoping to 
see the day when all political parties in all the states will see the wisdom 
of making a change in the United States Constitution, so that both Houses 
of Congress will be elected by the people. The foundation principle of it 
is right, and we strongly suspect that the results to follow would be better, 
and they could not be worse, than under our present system. In any event, 
the idea of public bribery of Legislatures in the selection of Senators 
would be eliminated from the public mind thereafter, and if bad men are 
would be eliminated from the public mind thereafter, and if bad men 
should be elected, the public alone would be to blame. 


But we do not hear at the present time in New Jersey a great deal 
said about the initiative and referendum, which attracted so much attention 
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a few years ago all over the Union, and which has been slowly but surely 
gaining its way in some of the Western states. In fact, we are somewhat 
surprised to learn from an article published in one of the Chicago weekly 
newspapers, how much progress can be reported. The article seems to 
have been carefully prepared and it says: “The change” (to the initiative 
and referendum) “has been accomplished in Oregon, South Dakota, Ne- 
vada and I[llinois; a constitutional amendment for the system has been 
adopted in Utah; a constitutional amendment is to be voted upon this fall 
in Montana; in Delaware the people are to vote upon the question, ‘Shall 
the legislature establish the advisory initiative and advisory referendum ?’ 
In Ohio two-thirds of the members of both Houses ‘are pledged to submit 
a constitutional amendment for the initiative and referendum; in Maine 
the state conventions of both the leading parties pledge for the initiative 
and referendum, in whole or in part: in Michigan the Grange, Labor 
Unions, Referendum Leagues and other progressive forces are federated 
to question candidates for the people’s sovereignty and will probably 
succeed; in Minnesota a state conference of the believers in the people's 
rule was held last month, an organization was formed and the legislative 
candidates of all the parties are to be questioned and the replies given to 
the newspapers for publication. In some of the other states the non- 
partizan forces are centering their efforts on the questioning of candidates 
for the people’s rule. Nationally, too, an effective campaign is in 
progress. The American Federation of Labor, directly representing one- 
eighth of the people of this country, are informally federated with the 
ational Federation for People’s Rule. Questions to candidates have 
been agreed upon for the immediate installation of a direct-vote system 
in national affairs, and the questions are being asked by the National 
Federation. The replies or refusal to reply are to be noted in reports 
that are to be mailed to the newspapers in each district. This questioning 
of candidates and publication of replies will raise the issue and the voters 
will do the rest; they will press the questions at the rallies and elsewhere, 
and should any of the candidates refuse to pledge they will be defeated. 
The voters’ self-interest will cause them to scratch their tickets. This 
was splendidly illustrated in Ohio last year. Nearly all the Republican 
candidates for the legislature refused to pledge for the initiative and 
referendum, while the Democrats pledged for the system, and on election 
day enough Republican candidates were scratched to cause a landslide. 
The Democratic representation in the state senate was increased 475 per 
cent., with nearly as great an increase in the house. This year in Maine 
the state conventions of both the old-line parties pledged for the estab- 
lishment of a direct vote for public questions. It did so because organized 
farmers and wage-earners stood ready to question all candidates.” 

The result of the meeting of the State Bar Association in Atlantic 
City was a recommendation of the plan approved by the Commission to 
suggest constitutional changes in the court system in this state, although 
it was apparent during the discussion that many lawyers favored the 
Commission’s plan, rather because they deemed it a step in advance, than 
because they thought it was sufficiently radical. As our readers know, 
one of the members of the bar of Hudson county, Mr. Hartshorne, has 
repeatedly written in the JourNAL his reasons for considering the present 
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system “antiquated ;” in fact his articles were afterward gathered together 
in pamphlet form with additions, and in this way, if they were much 
circulated, they must have renewed the attention of the lawyers of the 
state to the general subject. It is, therefore, interesting in this connection 
to hear what Mr. Hartshorne has to say upon the action at Atlantic City, 
and we quote from a recent letter by him to the Newark “Evening News.” 
As this quotation is a little lengthy for our ‘Editorial Notes,” it is given 
a place on another page and we refer to it there for the full text. The 
main opponent against the new court plan was Mr. John J. Crandall, who 
writes against the whole scheme, and, as usual, with great vigor. The 
gist of what Mr. Crandall has to say is embraced in the following quota- 
tion: “The system recommended is just as cumbersome, costly and 
vicious as the present one. The Supreme court will be no nearer home 
than before; journeyings from one part of the state to the other to find 
chancellors’ chambers and vice-chancellors will remain as before. The 
terms of the Supreme court will go on with its costly rules for new trials 
and prerogative writs of certiorari and the mandamus will be preserved 
to be pulled through the same mill at Trenton. All this could be more 
satisfactorily done in county courts and each county court might thresh 
out its own local controversies, at least to a point where they could 
present disputed questions of law to the Supreme court. The boomers of 
this system are shocked at the idea of a judge in the County court pre- 
siding at law and equity the same day. A judge of the County court 
combining law and equity powers and then scientifically administering 
each separately is paraded as an impossibility. But when we see the 
United States judges at Trenton doing the same thing with perfect satis- 
faction, and see them doing it in all the other states, we must admit that 
the objection is a mere stalking horse gotten up for strategic purposes. 
And further, it will be noticed that the justices themselves determine who 
shall administer equity. The appointing power ends with simply creating 
justices of the Supreme court. Then the justices themselves divide the 
talent. The scheme is a judge scheme. In England and Scotland and in 
every state in the Union, except New Jersey and Delaware, the same 
judge administers law and equity. And in the United States courts the 
same judge administers criminal, law, equity and maratime remedies, and 
nobody would be heard to cavil about it. Barons of the exchequer in 
England hear law and equity cases the same day and the American 
courts have used this system as a pattern rather than adopt another branch 
of the English system, only used in the island alone of having separate 
courts of law and equity. The exchequer law and equity decisions by the 
same judge have always been of as good repute as those doled out by the 
Queen’s bench and Chancery separately, and every lawver and jurist 
knows it.” We shall be glad to give reasonable space to what other 
lawvers think on the subject. 


By all means we hope that the state will carefully consider the report 
of the Commission appointed by Governor Stokes under authority of the 
resolution of the last Legislature to consider a method by which the state 
shall take over the old records of the East and West Jersey Proprietors. 
As every lawyer knows, they embrace the foundation titles to most of the 
land in New Jersey, and they ought to be under the care of the Secretary 
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of State and not hidden away in the vaults of the Proprietors at Burling- 
ton and Perth Amboy. As to the records at Perth Amboy, the Commis- 
sioners in a recent report to the Governor say: “These documents date 
back to 1685 and comprise twenty-three books of surveys, dating from 
1719; twelve books of conveyances, dating from 1685; three books of 
warrants and grants, the oldest of which dates from 1685, thus antedating 
the present organized board of proprietors. Besides these there are in 
the vaults at Perth Amboy, which did not appear to be reasonably fire- 
proof, twenty-five miscellaneous books of grants, wills, etc., as well as 146 
excellent maps. There is also a practically complete set of original surveys 
since 1800.” In reference to the Burlington records it is stated that “the 
West Jersey Council has in its possession four extremely valuable docu- 
ments, viz.: The deed of lease and release issued by James, Duke of 
York, afterward James II., of England, to Lord John Berkeley and George 
Carferet, for the entire province of the Jerseys, dated June 23-4, 1664; 
also the books of commissions of the lords proprietors (1676) which 
form the fundamental laws of our state. The original deed of division 
between the provinces of East and West New Jérsey. the so-called 
“Quintipartite Deed,” dated July 1, 1676. Finally, the hook of the records 
of the Society for the Propagation of the Gospel, the earliest entry in 
which dates from 1665, considerably older than the West New Jersey 
Proprietors’ organization. The council has also some twenty-seven books 
of surveys. with a great number of warrants and conveyances.” As a 
result of the preliminary work of the Commission, notice has already 
been given to the General Proprietors of West New Jersey of a meeting 
of the proprietors on December 5th to consider the matter of the purchase 
of the West Jersey documents by the state. The state, of course, has 
made no definite offer, but it is sincerely to be hoped that both the [ast 
and West Jersey proprietors will see the propriety of having the documents 
turned over to the state with as little delay and as little expense as possible. 


Ex-Governor Griggs made one of his sterling addresses at the State 
Bar Association meeting on October 1 on the subject of “The True 
Relation of the Lawyer to the Legislature.” The ex-Governor is pe- 
culiarly well-qualified to speak upon the subject, because when he was in 
the Senate of the state he served it in exactly the manner which he indi- 
cates to be the duty of other Legislative members who are lawyers. “For- 
merly,” said he, “when the Legislature contained men who had the interest 
of the state at heart, bills were referred to a committee, who killed the bills 
hefore they were voted upon if they were bills of a worthless nature. 
Mhis is due to the fact that the lawyers in the Legislature at the present 
day are either not the right kind or they have fallen into lazy habits. In 
order for an outside party to get a bill through the Legislature ‘at the 
present time he must employ an outside lawyer to go before the legislative 
body and argue the merits of the bill for him. There is no longer any 
public legislation put through, but it all savors of secrecy, or, in other 
words, there is too much corporation pull about present-day legislation. 
It is the duty of every lawyer, as an American citizen, to stand before 
the Legislature like a watchman in a tower to knock out anything which 
is detrimental to the welfare of the State or its citizens, and again, with 
all his power to push forward anything which is for the benefit of the 
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State. No harm comes to the lawyer to serve his state in the right manner, 
but in the end it makes a better man, a better lawyer and a better judge 
of him. Judge Vail, of the Circuit court, and Justice Trenchard, of the 
Supreme court, are examples of this statement. Gentlemen of the bar, 
there is a pressing necessity to-day for a higher quality of service than the 
people are getting. The need to-day is not more laws for the more 
extravagant doctrines of extension which are being introduced into the 
Legislature; but what we want are wise laws and wise members of the 
Legislature. It is time for every lawyer of true American spirit and morals 
to step forward and assert his rights in seeing that the rights of the 
American citizen are upheld. [ hope that we shall find in the young men 
of to-day more men of the Washington, Lincoln, Monroe and Adams types 
to deal with the present agitation of affairs and preserve our country in 
the straight and honorable policy which our forefathers of the Revolution 
established for us. 


These are true and ringing words, and, while we fear they will fail 
upon many deaf ears, it is to be hoped that at least some of the lawyers 
in the next Legislature will take them to heart. It is often pitiable to sce 
the class of laws which are ground out at Trenton, notwithstanding the 
fact that there must be many members of both Senate and House who 
know certain laws should not be put upon the statute book, especially in 
the shape in which they appear. We do not understand that the ex- 
Governor commits himself upon the much mooted question as to whether 
all Legislative bills should be reported upon by committees favorably or 
unfavorably. Our own view is that such ought to be the case. We do not 
undertake to say how the rule should be worded, but each House should 
require that within a limited time every bill should be reported, as being 
due not only to the introducer but to the public. If the bill is a bad one, 
let it be adversely reported. If, then, the majority of the House to which 
it is reported look upon it in another light, and decide against the adverse 
report and place it upon the calendar for hearing, this is their right, and 
on them is the responsibility placed as to further affirmative or negative 
actions. It is well-known to all members of the Legislature how proper 
bills are often smothered in committees by influences alien to good legis- 
lation. It is true that many bad bills are thus smothered, but people send 
representatives to the Legislature to distinguish between, the good and the 
bad, and the habit of leaving the matter of reporting them or not solely 
to a committee is on the whole vicious and indefensible. 





Mr. William Nelson, of Paterson, is too careful a lawyer and writer, 
and too much of a scholar, not to see that the future is to have something 
in store for simplified spelling. In giving his views in the Newark 
“Evening News” upon the subject, he does not refer to the fact that 
lawyers should naturally have an interest in the matter, as they ought to 
have in simplified pleadings, but he does say in so many words that he is 
“in favor of simpler spelling just so far and just so soon as it can receive 
the general support of those who write and print our language.” We are 
glad to see Mr. Nelson call attention to the fact that the Germans took up 
the subject some years ago and have simplified their spelling without 
there being any great commotion about it. The fact is, that the spelling 
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in Germany, Holland and Italy has become within the past few years 
largely phonetic and nobody has ever heard of there being complaints 
about it. Of course we in America should go slowly. We are not the only 
ones who speak and write the English language. All peoples who do use 
English as their mother tongue have a right to be heard in the matter. 
We agree with Mr. Nelson that even the recommendations of the Simpii- 
fied Spelling Board are rather modest, and that it is quite likely the future 
will bring forth a much simpler spelling than we now have or than that 
Board recommends. We may make haste slowly, but changes toward 
uniformity and simplicity are bound to come. 

We publish elsewhere the full paper of Mr. George Lawyer read at 
the twenty-ninth annual meeting of the New York State Bar Associa- 
tion in favor of the abolition of the grand jury. As our readers know, 
the Journal has always taken the stand that the method of calling and 
the whole procedure-of the grand jury are obsolete, and ought to be 
replaced by some other machinery better tending to secure justice be- 
tween the public on the one hand and alleged criminal transgressors on 
the other hand. There are some things to be said in favor of the grand 
jury, but we feel that they are much more than overbalanced by the 
obiections to it. We have been hoping for some time that the New 
Jersey State Bar Association would give its attention to the subject with 
a view to obtaining legtslation substituting information in place of in- 
dictment by grand jury. 





SHALL THE GRAND JURY SYSTEM BE ABOLISHED? 


(Extracts from paper before New York State Bar Association.) 


At the beginning of the eighteenth century some of the very ablest 
minds in England began to appreciate the grievous iniquities of the in- 
quisitorial process, and Jeremy Bentham, as early as 1825, speaking of 
the incongruities of the English Penal Procedure, marshalled the following 
specifications of impeachment: “The operations before this intermediate 
tribunal may be set down as purely mischievous. They once had an 
object, but that object has been done away. The object was to preserve 
an innocent man from the operation incidental to prosecution, and innocent 
he might well be pronounced if even upon the face of the evidence pro- 
duced against him by the adversary, delinquency did not appear probable. 
The design was laudable, and to this design the procedure, whatsoever 
might be the inconveniences attached to it in other respects, was naturally 
enough adopted. 

1. Evidence was received only on one side, on the side of the prose- 
cutor, on the side of the defendant not, for to call upon him for his evi- 
dence would be to subject him to the. very vexation from which it was 
intended he should be prevented. 

2. The evidence was received and collected in secret; that is to say, 
in so far as secrecy was compatible with the presence and participation of 
a number of persons from twelve to twenty-three. In the same intention 
these jurymen were sworn to secrecy. Why? Because at this time the 
defendant knew nothing of the matter. The bill being found by this jury 
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thereupon there went an order of arrestation. Had it not been for the 
oath, a iriendly juryman might give intimation and the defendant make 
his escape. 

In the first place, the institution is useless; it has been so about these 
twenty-five years. ‘The defendant has already been subjected to the 
vexation from which he was thus to have been preserved. From the 
middle of the sixteenth century examinations, as above described, have 
taken place (i. e., the examinations before a justice. ) 

In the next place, it is mischievous; it is so in no small degree. One 
of the great boasts, as well as one of the greatest merits, of English pro- 
cedure, is its publicity. This security, it has been seen, is sacrified ; 
sacrified and so continues to be after the object for which the sacrifice was 
made is gone. The consequence is an unlimited domination to popular 
prejudice; to party, if not personal interest and affection; to false hu- 
manity; to caprice under all its inscrutable modifications.” (Rationale 
of Judicial Evidence, Book 3, chap. 15.) 

After a lapse of nearly a century of time the evils enumerated and 
inveighed against by Bentham not only exist with us, but have grown to 
more harmful proportions. 

The first, and probably the paramount, objection lies in the fact that 
a free man may be held to answer for a felony, as a suspect, 1n secret 
proceedings. He may never know that he is under suspicion until appre- 
hended as a criminal after indictment. The evidence on which the indict- 
ment is based is presented to the jurors without notice to the party against 
whom the accusation is made. The ex parte statements of witnesses, 
who may be influenced by malice and revenge, are sufficient to brand the 
most innocent citizen with the foulest crime. And the accused is un- 
heard. He may not even appear before the tribunal to explain or to con- 
tradict the testimony offered against him, and the accusing witnesses are 
not si)ected to cross-examination, 

“’o man should be held to answer for a crime without a hearing and 
an opportunity to meet his accusers face to face. In a civilized 
society a person charged with infraction of the law should at least be 
informed by whom the charge is made. 

It is our peculiar distinction that in New York State we have main- 
tained, in the very essence, the most vicious provisions of the grand jury 
system. Conforming generally to the rules of the common law, we have 
embodied in statute form the following direction: 

“The grand jury ought to find an indictment when all the evidence 
before them, taken together, is such as in their judgment would, if unex- 
plained and uncontradicted, warrant a conviction by the trial jury.” 
(Code Crim. Proc., Sec. 258). In effect, therefore, the indictment is the 
opinion of at least twelve men that the accused is probably guilty. An 
indictment must be found if the evidence is such that if “unexplained” 
and “uncontradicted,” a conviction would be justified. And the accused 
is prohibited from presenting any evidence whatever that might contribute 
to the very explanation and the contradiction which might lead the inves- 
tigating body to a different conclusion. 

It is certainly unjust that there should exist any sort of a presumption 
that the accused is guilty before trial. But this is practically the result of 
every indictment. At the threshold of trial the prisoner is confronted 
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with the solemn edict of one jury of his peers that there is evidence suffi- 
cient to warrant his conviction. Instead of a presumption of innocence 
until proved guilty beyond a reasonable doubt, a legal tribunal has already 
delivered an opinion and created the presumption that the accused is a 
criminal. 

Surprising as may be the declaration, it has been confirmed by expe- 
rience that a very large proportion of trial jurors indulge the belief that 
the prisoner would not be arraigned under an indictment if he were 
entirely innocent. Upon the trial the accused must meet, therefore, not 
only the people’s evidence, but the subtle and dangerous influence carried 
with the indictment, found as a result of proceedings to which the accused 
could not be a party. It is true that some degtee of suspicion will exist 
in every case, whether the accused is held under an indictment or by order 
of a committing magistrate. But experience has justified the conclusion 
that trial jurors are not nearly so likely to assume that some truth exists 
in the charge against the prisoner, when the latter is held by a magistrate, 
as where at least twelve men, constituting a prior jury, have believed the 
charge to have been well founded on the evidence. It is the judgment of 
those who have made special study of the existing procedure that trial 
jurors will be strongly influenced by an opinion rendered by their fellow 
neighbors on a question of fact presented before them, while they will 
regard with indifference the findings of a magistrate whose judgment 
may be based upon the technicalities of the law, as well as upon the facts. 
Furthermore, even if the opinion of a magistrate must necessarily create 
some suspicion as to the probable guilt of the offender, it must be remem- 
bered that the court’s conclusion has been reached, not upon ex parte 
testimony alone, without cross-examination, but after the person charged 
has been given every opportunity to refute the accusations made against 
him. 

A further serious objection is that the inquisition is frequently made 
the instrument of extortion. The experience of England and America 
has been the same in this respect. It is quite immaterial whether the 
suspected person be guilty or innocent. If innocent, his fears are worked 
upon. He dreads the public disgrace of the charge, however unfounded 
it may be. It means, at least, a blight to his own hopes s and the humiliation 
of his family. A final vindication by a trial court may be an assured fact, 
still there must be the dreaded publicity, unless the prosecution can be 
stopped. Such a result may be effected with much less difficulty, because 
there has been no public hearing. No magistrate has listened to the evi- 
dence, and the proceedings of the grand jury room are secret and sacred. 

If the party be guilty there is still a deeper motive for compromise. 
The innocent man may hope for an acquittal, but the guilty anticipates and 
fears conviction. All the influence of friends and of money is brought to 
bear in order to obstruct or to frustrate justice. Political power is too 
often used to the same end. And the reason all this is possible is because 
the inquisitorial proceedings are one-sided and secret and the accused 
and the accuser may not meet. There no longer exists a single legitimate 
reason why proceedings in any part of our judicial system should be 
secret, except in examinations or trials, where the testimony to be adduced 
is of such a nature that good morals and public policy are not best served 
by publicity. ‘Every movement should be towards publicity,” said Ben- 
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tham, “of the procedure before the trial jury, a characteristic and indis- 
pensable property is publicity ; of the proceedings before the grand juries, 
a property still more characteristic is secrecy.” 

One of the earliest arguments in favor of secrecy in the inquisition 
was that the accused parties might not escape before legal apprehension. 
But this reason has long since disappeared. Time was when transporta- 
tion and communication were so slow, difficult and incomplete that a 
criminal was afforded every facility for escape. With the telegraph and 
railroads and treaties of extradition with all civilized peoples there is very 
little possibility that the guilty may be secure in flight, although under any 
conditions he may delay capture. 

The secrecy of the grand jury room is as unfair and un-American as 
its ex parte characteristic. Particularly at a time in our political develop- 
ment when the greatest publicity is demanded to insure the people’s rights, 
is it important that every branch of our executive, administrative and 
judicial systems should be open to public observation and investigation. 

Fatal as are these objections to procedure by indictment, the arraign- 
ment does not stop here. Other evils, if not, perhaps, so serious, still 
exceedingly vicious and harmful, contribute additional evidence in con- 
demnation of the existing law. 

It very frequently occurs that a grand jury fails to return an indict- 
ment, although the accused may be subjected to the greatest public 
criticism. Of course, a “true bill’’ should not be found, unless on sufficient 
legal evidence, but, nevertheless, this procedure places the alleged offender 
in a most cruel predicament. He has escaped the charge because the 
grand jury has intervened. Grave suspicion may still rest upon him, for 
the reason that it may never be known by what means or instrumentality 
the proof failed to satisfy the accusers. In its effect libel may be no less 
a libel because it is made under cover of the law. The man lives forever 
a suspect, without the privilege even of a fair explanation. Whenever it 
is believed that sufficient evidence exists to warrant an arrest for crime, 
the party against whom the charge is made should, at least, be accorded 
an opportunity for public vindication. Voicing the sentiments of all 
honorable men, Sir Nicholas Throckmorton, after an acquittal of high 
treason, declared: “It is better to be tried than to live suspected.” 

Furthermore, whenever a crime is committed it is essential that the 
perpetrators of the crime be apprehended with the least possible delay. 
The grand jury system, instead of preventing, makes possible the felon’s 
escape. In practice, it is quite usual that many weeks intervene between 
the time of the commission of the crime and the convening of the grand 
jury. In nearly every instance where a preliminary hearing has not been 
held before a magistrate, the accused is granted sufficient opportunity to 
elude the process of the court. 

While the common law privilege of presentment, in the nature of 
information upon which an indictment may be framed, has never been 
sufficiently observed in this country to have established a general Ameri- 
can practice, still there inheres to the system the right “to make a sort of 
general presentment of evil things to call public attention to them, yet not 
an instruction for any specific indictment. No one could be called to 
answer such a presentment.” (Bish. Cr. Pro., 4th ed., sec. 137, subd. 2.) 
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Under protection of this arbitrary power, the acts of public officers 
and of public bodies may be criticised and condemned, and it matters 
not whether there be a reasonable excuse for such action or whether the 
motive is malice, revenge or partisan advantage. In this manner, the 
basest reflections may be cast upon the most innocent character, and the 
person who is held up to public censure and contempt is left practically 
without redress. 

The exercise of this prerogative by the grand jury led the court, in 
the matter of Gardiner (31 Misc. 367), to declare: ‘‘While it may be 
observed that the court has tolerated rather than sanctioned such present- 
ments, of things general, yet the grand jury should never, under cover of 
a presentment, present an individual in this manner, for if it have legal 
evidence of the commission of the crime it should find indictment against 
him upon which he could be held to answer, and if it have no such evidence 
it might in fairness be silent.” What, then, is there to be said in defense 
of a system to which statute law permits such irresponsible power and 
such arbitrary discretion ? 

The grand jury may not only find or decline to find an indictment 
upon the ex parte evidence presented, but it may go still further and of its 
own motion, with little knowledge or no knowledge of existing facts and 
conditions, make such charges which, if true, should be made the basis of 
a criminal prosecution, to which the alleged offender should be given the 
privilege to answer. 

[t must also be taken into account that the expense of an intermediate 
tribunal amounts, in the aggregate, to a very large sum, to be met by 
taxation. 

Admitting that all these imperfections exist, it is asked, if we do 
away with the present system, what procedure can be established more 
just and better adapted to our requirements? They who would seek in 
this state a better method than proceedings by indictment are not begin- 
ners in an untried field. The undertaking here will not be the commence- 
ment of the assault. The sanctity of tradition and the veneration of 
ancient rights have not so blinded the people of our sister states that they 
have failed to observe and to remove certain legal obstructions that lie in 
the path of the administration of justice. 

In nearly one-fourth of the United States of America the common 
law grand jury has either been entirely abrogated or so modified and 
restricted in its sphere as to more closely conform to present-day needs. 
In Indiana, Illinois, Iowa, Nebraska, Oregon and Colorado, the State 
Constitution gives the Legislature authority to make laws dispensing with 
grand juries in any case. The Legislature of Nebraska may provide for 
holding persons to answer for all criminal offenses on the information 
of a public prosecutor. Alabama and Michigan each permit other pro- 
cess in criminal cases. 

Constitutional provisions permitting all criminal proceedings to he 
made by information, or dispensing with grand juries in certain cases 
further exist in the federal government and in the following States: 
California, Connecticut, Kansas, Louisiana, Montana, South Dakota, 
Utah, Vermont. Wisconsin and Wyoming. See Hurtado vy. People, 110 
U. S. 516; Kalloch v. Sup. Ct.. 56 Cal. 229; In re Lowrie, 8 Col. 499; 
Romero y. State, 60 Conn. 92: State v. Bosswell, 104 Ind. 541: State v. 
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Barnett, 3 Kan. 250; State v. Woods, 31 La. An. 267; State v. Brett, 16 
Mont. 360; Miller v. State, 29 Neb. 437; State v. Ayres, 85 So. Dak. 517; 
Matter of Maxwell, 19 Utah 495; State v. Dyer, 67 Vt. 690; Rowan v. 
State, 104 Ind. 541; State vy. Boulter, 5 Wyo. 236. Referring to trial by 
jury, before the American Bar Association, in August, 1905, Mr. Justice 
Brown, of the United States Supreme court, briefly alluded to the rapidly 
growing sentiment against the grand jury system and to the wisdom of 
the changes adopted in the several states. ‘The assumption of criminal 
proceedings by the state,” says Mr. Justice Brown, “and the appointment 
of attorneys charged with the duty of prosecuting only those who are held 
to bail by an examining magistrate upon proof of probable cause, has 
been found in practice to afford ample protection to the accused. Indeed, 
as the accused may introduce evidence before the magistrate to disprove 
the existence of probable cause, he is even better protected than he is by a 
grand jury, which listens only to evidence of his guilt given in secret 
and with no opportunity of explanation.” 

For more than eighty years felonies have been prosecuted in the state 
of Connecticut by information, and in Michigan for more than fifty years. 
During a long service on the federal bench, Mr. Justice Brown was af- 
forded every facility for observation of the new system, and he declares 
that in all his experience, he has yet to find a lawyer who advocated a 
return to the old process. And this is not strange, for the Michigan 
system is sensible, fair and equitable. 

Under this procedure, before an indictment can be had, an open 
examination must be conducted where all the witnesses can be tested by 
counsel or confronted by the accused, and where all the proceedings are 
under the rules of law and where only legal evidence is admissible. The 
witnesses are likely to be truthful, as they sign depositions and their 
statements are at once exposed to full investigation. In the event of 
death, absence or insanity, the state may use their depositions. 

A reasonable provision of the Michigan law permits the court, in its 
discretion, to summon a grand jury, where the inquisitorial character has 
been found efficient in the unearthing of frauds and the abatement of 
nuisances. 

There can be no just objection to a system in this state which would 
permit the prosecution of all felonies by information and which would 
still allow the court, if public necessity seemed to require, to summon a 
grand jury for purposes of inquisition. It is quite generally admitted, 
even by those who do not favor abrogation of the grand jury system, that 
its chief efficiency now exists only in special instances, relating to matters 
of public concern. Permit the court, then, in its discretion, to determine 
when that need exists, and in all other cases let the preliminary proceed- 
ings be held before an examining magistrate alone. While it is main- 
tained that results have uniformly and clearly demonstrated the great 
superiority of the method of prosecuting felonies without the intervention 
of a lay tribunal, still the retention of the inquisitorial process, to be used 
in the discretion of the court, would serve to allav the fears of those who 
seem strongly inclined to believe that an examining magistrate would be 
less fearless and less independent in cases requiring the investigation of 
wrongs arising from political corruption or malfeasance, than a body of 
laymen set apart. It is certainly manifest that the responsibilities of a 
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magistrate will be greatly increased by the abrogation of the intermediate 
tribunal. In those states where prisoners are bound over to the grand 
jury, it is the consensus of opinion, as expressed by the closest observers, 
that the magistrate feels a lesser degree of responsibility and is inclined 
to hold prisoners on less convincing evidence than is possible in those 
jurisdictions where proceedings by indictment follow the commitment. 
And, on the other hand, the grand jurors less appreciate the gravity of 
their undertaking, in cases which have already been passed upon by a 
magistrate. So that the magistrate is apt to be negligent, relying on the 
grand jury for a further investigation, and knowing that the onus of an 
indictment rests alone with that body, and the grand jurors, in turn, shift 
the burden and are less concerned because a judicial officer has already 
directed the accused to be held under the charge. Therefore, the interests 
of the people and the individual cannot be conserved by the existence of 
these two tribunals, side by side. But the magistrate, who is accountable 
directly to the people, with no intervention between himself and the trial 
court, is sure to teel the importance of his duties and the necessity that his 
judicial acts shall conform to the law and to the facts. 

It has been successfully demonstrated, wherever the attempt has been 
made, that the prosecution of all crimes may safely be instituted before an 
examining court, and that the presentment and indictment of the grand 
jury are no longer necessary either to a prompt or to a certain and safe 
administration of justice. 


‘ 


GEORGE LAWYER. 
COLLEGE DAYS OF TWO NOTED JERSEYMEN. 


(The following is taken from an address delivered at Rutgers College Commenceinent, 1904, 
by Mr. Cortlandt Parker, Class of 1836.) 


The first of the class list alphabetically, Joseph P. Bradley, was like- 
wise first scholar in the class, and fairly first likewise in after-life. Of 
him [ can speak more fully and exactly than any other member of the 
class could, if living to-day. I believe I was the first lad who met him 
when he entered college. It was in September of 1833. Another class- 
mate, to be mentioned, and I, were walking along the sidewalk of the 
campus when two persons met us—one a well- known student in the Sem- 
inary, and the other a stranger who turned out to be Mr. Bradley, at that 
time 21 years old. His dress excited our attention. From head to foot 
it was home-made. The cloth was from the wool of his father’s sheep, 
spun by his mother’s hands, dyed, cut and shaped by her; his shoes from 
home-made leather. He was introduced to us. Our business being to 
get members of our society, the Philoclean, we took pains to interest him, 
and succeeded. His preparation for college was very slight. He had been 
to no school. The pastor of a Dutch church in the Heiderberg mountains, 
who met and discovered his ability and that he was thirsting for an educa- 
tion, had given him a Greek and Latin grammar. He had four chapters 
of the Gospel of St. John in Greek, and about as much in quantity in the 
little book called “Viri Romae” in Latin. So he entered the Freshman 
class, that below ours. It was soon found that he understood the gram- 
mars as no other student did. It was found beside that he was peerless 
in mathematics, which years before he had taught in winter schools in the 
mountains. He was found, too, to be in great earnest to be educated. 
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He studied himself seriously sick, twice, in his first year. He practiced 
great economy. His board and washing cost him $1.50 a week. His 
fame became established, and to such extent as that aiter the first vear he 
was allowed to enter our class, then the Junior. 

Next comes Frederick T. Frelinghuysen, the son of Frederick Fre- 
linghuysen, of Millstone. At the early death of his father, he was adopted 
by his uncle, Theodore, and was educated at the Newark Academy until 
he entered Rutgers. At college, much distinguished in declamation and 
in reasoning, class valedictorian when the college instruction ended, he 
carried these elements of success to the Bar, when he rose rapidly as an 
advocate, especially in jury trials. He was likewise early in_ politics, 
though his first office was that of attorney-general of New Jersey, to 
which he was appointed in 1861. Well-born, well-taught, inheriting a 
name which throughout the state, but especially in Newark, was a power, 
handsome and of fine presence, he was prosperous from the first. His 
practice in its first vear very much more than equalled that of all his class- 
mates at the bar. Shrewd in management, with a flutelike voice, in fact, 
a natural orator, he rose rapidly, helping his friend Bradley by associating 
him as joint counsel. He married in a few months after taking his license 
and was the father of a distinguished family. The Civil War, so injurious 
to most lawyers, probably increased his income. He was elected United 
States Senator in 1866, and again in 1869, the third of his name to fill that 
honorable office. After honorable service there, he became Secretary of 
State, and declined the mission to England, after confirmation. His 
health began to decline, and he died, foilowed to his grave and mourned 
t greater concourse than such an occasion has perhaps ever assembled 
in this State. 

Bradley and Frelinghuysen were clearly the most successful men of 
the class. The life of the one illustrated the extent to which distinction 
in this country may be reached simply by talent and merit. The life of 
the other exhibited how much can be attained, and deservedly, by one 
born to inheritance of deserved success, who rivals it. These two men in 
college. and afterward, were among my special friends. For seven years 
Bradley was my roommate in a boarding house. 


— 
DY ¢ 





MR. HARTSHORNE ON THE STATE BAR ACTION AT ATLANTIC CITY. 


(The following letter is published from the Newark ‘Evening News’ of Oct. 2, and gives Mr. 
Hartshorne’s account of the meeting of the State Bar Association Sept. 27, in Atlantic City, relative .o 
the proposed Const tuti nal Amendments. ) 

In the reports of the debate in the State Bar Association upon the 
proposed constitutional changes in the court system, some of the news- 
papers, on Saturday, fell into some error. The general plan of the pro- 
posed changes was approved by the decisive vote of 56 to 7 after some 
three hours of debate. 

Upon the details of the plan there was more difference of opinion. 
It would have been a sign of unwholesome apathy had there not been. 
But there is not the slightest reason to doubt that an agreement will be 
reached upon a modification of these details. That subject will be dealt 
with by a committee which the association directed its president to appoint 
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for the purpose of conferring with the members of the Governor’s com- 
mission as to amendments in details of the plan and for promoting favor- 
able action upon it. 

Among the conditions in the present judicial system which cause 
loss and delay to the public, the chief are these: 

1. An enormous and continuing increase in the volume of judicial 
business with consequent arrears of cases and delay to suitor, especially 
in the Court of Appeals. 

2. An antiquated and cumbersome organization of the court system, 
which impedes the dispatch of the judicial work, especially in the Supreme 
court and Appellate court. In the whole system there are too many 
courts, and in the superior tribunals the judicial power is so divided 
among them that it is often necessary to invoke the separate powers of 
two courts by two lawsuits in order to settle the different questions arising 
in one controversy, though they could be as well and as conveniently 
settled by one court in one suit. 

Moreover, this separation of powers in the civil courts sometimes 
causes a suitor_to fail because he has mistaken his choice of courts. 

The plan of changes reported by the Governor’s commission, and 
approved by the Bar Assocration, deals with these conditions as follows: 

It will simplify the whole court system. ‘The five different county 
courts now existing will be consolidated into one local court in each 
county, with all the powers of the five. The Legislature may provide for 
one or for several judges of this court in each county as the amount of 
judicial business may require. The four superior courts now existing, 
namely, the Court of Appeals, the Supreme court, the Court of Chancery 
and the Prerogative court, will be consolidated into one Supreme court, 
having three divisions. One division will do all the appellate work, and 
the judges of it will do nothing else. It will be the court of last resort. 
The Governor will assign the judges to this division from the other divis- 
ions; and once assigned, the judges remain there for the rest of their 
terms. It will, therefore, be ‘“ an independent” court of appeals. Another 
division will do all the work of the present Supreme court, except its 
appellate work on writ of error. The third division will do all the work 
of the present Court of Chancery and Prerogative court, except the appel- 
late work of the latter. At present, we have many double appeals, namely, 
to the Supreme court or Prerogative court, and thence to the Court of 
Appeals. The proposed reforms will allow but one appeal, and that di- 
rectly to the appeals division. 

The proposed changes will also harmonize the powers of the courts. 
It will no longer be necessary to bring two lawsuits in different courts to 
settle different questions in one controversy, for the proposed reform 
authorizes the judges of the Supreme court (all three divisions sitting for 
this purpose) to make such rules as will enable either division to com- 
pletely settle in one suit those legal and equitable questions which, at 
present, are frequently the cause of the division of single controversies 
into double lawsuits. 

It also authorizes the transfer of a case from one division to another 
in event of the suitor having made a mistake of beginning in the wrong 
division. At present a suit begun in the wrong court must be dismissed 
even if the mistake he not discovered till after trial upon the merits. With 
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a like view to co-ordination and harmony in the action of the different 
courts, the new plan provides that a cause begun in a county court, which 
ought to have been brought in one of the divisions of the Supreme court, 
may be transferred to the proper division of the latter court. 

The proposed plan will also enlarge the power of the courts to sim- 


plify the details of procedure by their own rules. 
Jersey City, Oct. 1, 1906. CHARLES H. HARTSHORNE. 


CHARGE TO GRAND JURY. 








{Atlantic City Oyer and Terminer, Oct. 9th, 19u0 | 
Bishop's Bill—Screen Law—Sale of Liquor on Sunday— Gambling— Dutics of Grand Jurors. 

TRENCHARD, J.: Gentlemen of the Grand Jury—The oath which 
you have taken is a comprehensive guide for you in the performance of 
your duties. Some matters, however, call for special mention: 

First. The law known as the “Bishop's Bill,” approved April 18, 
1906, makes new regulations, afiecting the sale of intoxicating liquors. 
It applies to the whole state, and the fourth section thereof, called the 
“Screen Law,” affects every place where intoxicating liquors are sold by 
less measure than a quart, excepting— 

(1) An inn and tavern or a hotel having at least ten spare rooms 
and beds for the accommodation of boarders, etc. 

(2) A restaurant conducted on more than one floor or story of a 
building where meals are regularly furnished to the pu'’’> for compen- 
sation ; 

(3) A picnic or recreation ground ; 

(4) A building with a bowling alley ; 

(5) A building entirely occupied by a regularly organized club or 
association. 

That section provides, in effect, among other things, that as to all 
places where liquor is allowed to be sold, (except in the excepted class 
as aforesaid) no intoxicating liquor shall be sold or served in any room 
except in the bar or business room upon the ground floor or basement of 
a building on a public street, and the clear interior view of the whole of 
said bar or business room (except for toilet purposes) shall be in no way 
obstructed by a screen, non-transparent glass, shade, blind, door, shutter, 
or merchandise or any other article placed in any of said rooms. The 
court, excise board, or other boards or authority having power by law 
to grant licenses, shall upon the days and times when the sale of liquors 
or other intoxicating drinks is by law prohibited to be sold, (Sundays 
and Election Days) and, may at any or all other times, require that the 
entire interior of such bar or business room shall, during the entire pro- 
hibited time, or may at any and all other times, as may be required by 
such authority, be open to full view from the public street. 

It was evidently the legislative purpose to prohibit, in all cases, by 
force of the statute itself, any obstruction of the view, by any person, of 
any person within the bar or business room, serving or being served with 
liquor therein. The interior of the bar or business room must be so ar- 
ranged as to give at all times an unobstructed view, of the whole interior, 
from the interior, and, when the court, excise board. or other licensing 
authority in any municipality shall so require, the same unobstructed view 
of the bar or business room must exist from the public street. 
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By the act it is made the duty of the court, excise board or other 
board or authority having power to grant licenses to require the unob- 
structed view of the bar or business room from the public street during 
such hours ‘and days as the law prohibits the sale of such liquors. With 
respect to other hours and days the court, excise board or other board or 
authority having power to grant licenses may in its discretion require such 
unobstructed view from the public street. 

Any person violating any of the provisions of this section is guilty 
of the offense of keeping a disorderly house. 

An indictment should follow when it appears to you either that, 
since the fourth day of July last when this Act became operative, the 
proprietor of any place not within the excepted class has failed to maintain 
at all times an unobstructed view of the whole interior, from the interior, 
or where, after the licensing power has by appropriate action required it, 
there has been a failure to maintain the same unobstructed view from the 
public street. 

Second. In the performance of my duty it is necessary for me also 
to call your attention to the alleged violation of the-law against the sale 
of intoxicating liquor on Sunday. It is charged by the public press of 
the state that liquor is habitually sold on Sunday in certain parts of this 
county. This is contrary to law. Intoxicating liquors cannot legally be 
sold on Sunday. The attention of the court has been especially drawn to 
this matter, but, if this had not been so, it would have been incumbent 
upon the Court to have directly and specifically instructed you in relation 
thereto. 

There is no need of any elaboration upon this subject. It is your duty 
if proof is presented to you of the violation of law in this respect, to pre- 
sent an indictment against the person, persons, corporation or corporations 
responsible for such sale. To this rule of conduct you ought to make no 
exception whatever. 

Third. It has also been charged by the public press, to which charges 
the attention of the Court has been directed, that public gambling houses 
are maintained within the county. Gambling in its various forms is de- 
nounced by the Crimes Act and should be punished. The maintenance 
of public gambling houses is not only unlawful. but has been judicially 
declared by the highest court of this State to be injurious to the public 
morals. Your duty, therefore, is simply to ascertain whether such places 
do exist within this county, and, if so, to indict those guilty of maintaining 
them. This involves two questions: First, Do such places exist in this 
county? If you ascertain that such places exist, your next inquiry will 
be, Who is guilty of their maintenance ? 

In misdemeanors of this kind all are principals, those who aid, abet 
and assist in the management, even if only an attendant, equally with those 
in actual control. An owner, who, knowing the uses to which his property 
is to be put are unlawful, suffers it, is guilty as a principal. 

You are not to try the accused. If the evidence, uncontradicted and 
unexplained, would justify conviction, your duty to indict is clear. The 
whole case may then be tried before the traverse jury. 

You will have the experienced assistance of the Prosecutor of the 


Pleas. The State’s process of subpoena is at your command, The Court 
will lend you any aid in its power. 
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ANOTHER CHARGE TO GRAND JURY ON “ BISHOPS’ LAW.” 


In a charge to the grand jury in Hudson County on September 18, 
Mr. Justice Fort spoke as follows: 

“Probably, just at this time, there is likely to be more complaints for 
the violation of the provisions of the excise laws, prohibiting the sale of 
intoxicants on prohibited days, than for any other offense. 

“The act approved April 13, 1906, commonly known as the ‘Bishops’ 
bill,’ contains some stringent provisions, but it makes very few new of- 
fenses. 

“The offenses made are clearly defined by the statute, and the prose- 
cutor can advise you, when, under the proof, a violation of the law has 
been committed. There are several things which are made to constitute 
a disorderly house under the fourth section of this statute which never 
previously constituted that offense, either at common law or by statute. 

“The failure to observe the requirements of the fourth section as to 
keeping a clear interior view within the bar or business room where 
liquors are sold or served, constitutes the place a disorderly house, and 
where the excise authorities have directed such clear view of the bar and 
business place from the public street, the failure to so maintain it is also 
indictable for keeping a disorderly house. 

“It is doubtful if, in your investigation, you will find that the excise 
law is being enforced uniformly in all the municipalities of the county, 
If it is not, you should make an example of the officials who are not re- 
quiring the observance. The statute casts a duty upon the excise boards 
of municipalities to so do. To enforce the law in one place and not in 
another is unjust to those who obey the law. 

“A communication on that subject, received by the court the past 
week, states the case very fairly. The letter said: ‘I address you on a 
subject that seriously interests myself and hundreds of saloon-keepers 
of Jersey City who are obeying the new law. We are living up to this 
new law because we do not want to be looked upon as violators of the 
law and thus lose all chance of getting the law altered, but we think it 
unfair that in the same county the sale of beer and liquor should be per- 
mitted openly without any interference by the police.. The writer then 
expresses the opinion that the court ‘can make them all obey,’ and declares 
‘it would be better for the liquor men.’ 

“This letter seemed to the court to be a fair and temperate one. All 
must obey the law. The man who obeys the law, whatever his motive 
may be. should not be compelled to stand by and see a competitor, only a 
short distance from his place of business, permitted to violate the law 
and thus securely pocket his illicit gains. 

“The law must be enforced uniformly and against all. There must 
be no privileged class of violators of the law. It is only just to those who 
obey the law that those who do not should be compelled to do so. 

-“Tf this law does not meet with public approval the surest way to 
discover that fact is to enforce it. If it is not sustained by public senti- 
ment it can be repealed. The most certain way to secure its repeal, if it 
should be repealed, is to enforce it, but whatever reason may be advanced 
for its enforcement, for the courts, there is reason enough in the fact that 
it is the law, and that, while it is the law, we have no duty other than to 
obey its mandate.” : 
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RE CITY CLERK OF JERSEY CITY. 


IN RE CITY CLERK OF JERSEY CITY. 


{Before Mr. Justice Fort, Jersey City, Sept. 20, 1906. | 
Printing of Ballots for Primary Elections. 


Application was made to Mr. Justice Fort at Jersey City to entertain 
an application for an order, and to make an order, directed to the city 
clerk, Mr. McCarthy, restraining him from printing certain primary 
ballots, on the ground of alleged fraudulent and defective petitions. In 
refusing to entertain jurisdiction, the Justice said: 

FORT, J.: It was contended that it was within the power of the 
court, under the eighteenth (273) section of the supplement to the act to 
regulate elections, approved April 14, 1903, to inquire into the petitions 
filed with the city clerk, before ballots are printed therefrom in accordance 
therewith, and to direct that certain names should be omitted in printing 
the ballots. 

A careful examination of the statute above referred to, together with 
all the provisions of the election law and applicable to that act by the 
thirty-third (288) section thereof, leads me to the conelusion that a justice 
of the Supreme court is without jurisdiction to entertain this application, 
or to make any direction to the city clerk with relation to the printing of 
the ballots. 

The duty of printing the ballots from the nominating petitions as 
filed, is cast upon the municipal clerk, and, by the fifty-third section of 
the general ‘act to regulate elections, revision of 1898, approved April 4, 
1898, it is provided as follows: 

“All official ballots shall be printed and in possession of the county 
or municipal clerk at least five days before the election and subject to in- 
spection and examination by the candidates and their agents; if any mis- 
take is discovered it shall be the duty of the county or municipal clerk to 
correct the same without delay, by causing new ballots to be immediately 
printed in place of those found to be inaccurate or incomplete ; and those 
found to be inaccurate or incomplete shall be immediately destroyed; 
whenever it shall appear that any error or omission has occurred in the 
printing of the ballots by any county or municipal clerk, any voter resi- 
dent in the county or municipality may present to a justice of the Supreme 
court a verified petition setting forth such error or omission; and said 
justice being satisfied thereof, shall thereupon summarily, by his order, 
require the county or municipal clerk to correct such error or show cause 
before said justice, at the shortest possible day, why such error should 
not be corrected.” 

It will be noted that the last part of this section is substantially the 
same as the eighteenth (273) section of the supplement to this act, of 
1903, under which it is claimed a justice of the Supreme court has the 
authority to make the investigation and direction applied for in this case. 

A reading of these sections together satisfies me that the true con- 
struction of the eighteenth (273) section of the act of 1903 is that the 
jurisdiction of the justice of the Supreme court to correct errors or 
omissions in the primary ballot does not attach until after the ballots have 
been printed and are subject to inspection and examination by the candi- 
date and their agents, as provided in the fifty-third section of the general 
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It will be noted that the fifty-third section requires the municipal 
clerk to have the primary ballots printed and in his possession at least five 
days before the election, and that by Section 56 of the general act of 
1898 he is required to deliver to any voter who has applied for a specified 
number of official ballots in a manner provided by statute, or his agent, 
such official ballots at least four days before the election at which such 
ballots are intended to be used. Both these provisions of the act apply 
to the primary election. 

If after a primary ballot is printed the municipal clerk discovers that 
there is any mistake in the ballot, the statute makes it his duty to correct 
the same without delay by causing new ballots to be immediately printed 
in the place of those found to be inaccurate or incomplete, and to im- 
mediately destroy the ones thus found inaccurate or incomplete. 

Reading these two sections in the light of these provisions, the 
language of the eighteenth (273) section oi the act of 1903 then becomes 
perfectly clear. That section reads: 

“Whenever it shall appear that any error or omission has occurred 
in the printing of the ballots for any primary election, by any municipal 
clerk, any voter resident in any election district affected by such error or 
omission may present to the justice of the Supreme court holding the 
Circuit court in and for the county, containing said election district a 
verified statement setting forth such error or omission, and such justice, 
being satisfied thereof, shall thereupon summarily, by his order, require 
the municipal clerk to correct such error and omission, or show cause why 
such error and omission should not be corrected.” 

It is impossible to give this section a construction which will permit 
the court to inquire into any error or omission until the ballots have been 
printed. Then the jurisdiction of the justice of the Supreme court at- 
taches and is complete. He may then correct any error or omission in the 
ballot, and require the municipal clerk to correct such error or omission, 
and may proceed in a summary way to this end. 

It is not necessary, on this application, to decide how far a justice 
of the Supreme court may act in this proceeding to correct an error or 
omission in the printing of the ballots, but I incline to the view that the 
object of this statute was to correct all errors or omissions in the ballots, 
and that the most liberal construction should be given to this statute for 
the detection of fraud and the prevention of error or mistake. 

That it is an error for the municipal clerk to print the name of a 
candidate or a delegate upon a ballot, unless such candidate or delegate 
has complied with the provisions of the statute with regard to a nominating 
petition in the form required by the statute to entitle him to have his narne 
printed upon the ballot, would seem to be clear from the statute. This, 
of necessity, would seem to require the justice to investigate alleged 
fraudulent conduct in the preparation and filing of petitions, as well as 
irregular or incomplete petitions, and also to consider questions arising not 
only upon the face of the ballots, but upon the face of the petitions from 
which the ballots are made up. And also, if need be, upon allegations 
alleging that the petitioners named in the petitions are not persons who are 
authorized by the statute to sign the petitions of nomination, to inquire 
into that fact. 
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This statute should be given the most liberal construction, with a 
view to detect fraud and to prevent error in any respect attached to offi- 
cial primary ballots which are permitted and required by the statute to 
be used at the election. 


HUGHES v. OITY OF EAST ORANGE. 
[Essex Common Pleas, Oct. 8, 1906]. 
Disturbing Public Worship. 
On Appeal from Recorder's Court of East Orange. 


Mr. Alfred B. Cosey for Maria Hughes. 

Mr. William A. Lord for the City of East Orange. 

This case was tried before Recorder Elijah Doremus, in the Re- 
corder’s court, East Orange, New Jersey, upon complaint of Solomon 
Fuqua, charging Maria Hughes with disturbing a religious worship at 
the North Clinton Baptist Church in said city on the sixth day of August, 
nineteen hundred and six, and with violating section one hundred seventy- 
three of the revised ordinances of said city, which section reads: 

“No person shall disturb any congregation or -assembly met for 
religious worship by making a noise, or by rude or indecent behavior, or 
profane discourse.’ 

The testimony of the witnesses showed that the meeting referred to 
was a business church meeting, but was opened with hymn and prayer 
and reading verses from the Bible, after which the congregation proceeded 
to attend to secular business. It was during the transaction of such 
secular business that the disturbance occurred. The evidence was that 
whenever a question was put Maria Hughes stood up and said “No.” 
Upon this state of facts. the Recorder found Maria Hughes guilty of dis- 
turbing religious worship and of violating the city ordinance and fined 
her ten dollars. Appeal was taken. 

The case was tried anew in the Common Pleas. TEN EYCK, J., in 
rendering his decision, commented ‘at length upon the testimony and 
argument of counsel, and then directed that the judgment entered in the 
Recorder's court should be set aside and reversed. In his opinion, he 
said, the meeting was not such a religious worship as is contemplated by 
the Revised Ordinance of East Orange or the statutes of this state. 

| The cases cited for the appellant were the following: Green v. State, 
56 S. W., 916: Wood v. State, 11 Texas Appeal, 321; American and 
English Enc. of Law, Vol. 9, page 668; State v. Fisher, 25 N. Car., 144; 
State v. Ramsey, 78 N. Car., 4531 





In Re RECEIVER OF REEVES ENGINE COMPANY. 
{Chancery Chambers, Trenton, Oct. 2, 1°06]. 
Compensation to Receiver and Counsel—Jurisdiction—Bankruptey. 

Counsel for the receivers of the Reeves Engine Company asked for 
an order discharging the receivers, trustees in bankruptcy having been 
appointed for the Reeves Engine Company by the United States District 
court. The discharge was asked on the ground of the bankruptcy pro- 
ceedings instituted in the United States court, because thereby the control 
of the assets of the bankrupt passed from the Court of Chancery to the 
United States court. 
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Messrs. Vroom, Dickinson & Scammell for receivers. 

Mr. Stephen C. Cook and Mr. Edwin Long for petitioning creditors 
in bankruptcy. 

BERGEN, V. C., granted the order, and also allowed the receivers 
$2,500 as compensation for their services, and to counsel for the receivers 
$1,000, and in doing so said that the Court of Chancery had authority to 
fix the compensation of its officers. 

The opposing counsel objected to the allowances for the receivers 
and their counsel, on the ground that the Court of Chancery has no juris- 
diction to reduce the assets of the company in the hands of the receiver 
in bankruptcy by making such an order; but the Vice-Chancellor held that 
it was proper, though also saying that the actual taking of these allow- 
ances out of the assets of the company in control of the United States 
court, would be a matter for the Federal court to pass upon. 


JACOBSON et al. 1». BOARD OF EDUCATION et al. 


[N. J. Supreme Court, Sept. 20, 1906). 
Contracts for Public Supplies—Lowest Bidder. 


[| Note by Editor.—As the opinion in this case is not to be filed for 
publication in the reports, it is herewith given place in the JOURNAL. | 

Case heard on certiorari. 

Mr. Stamler and Mr. Koestler for the prosecutors. 

Mr. Connolly for defendants. 

SWAYZE, J.: This case is brought on for final argument before me 
by consent, pursuant to the statute. It involves a contract for the supply 
of coal to the schools in the City of Elizabeth. Only one objection need 
be considered, in that the Board of Education did not award the contract 
to the lowest responsible bidder, as required by Section 53 of the new 
school law (P. L. 1904, Special Session 21). It is settled in this Court 
that such provision limits the power of the Board. Corey v. Somerset, 15 
Vroom, 445; Shaw v. Trenton, 20 Vroom, 339; McDermott y. Jersey City, 
27 Vroom, 273. 

The return to the writ was that the contract was not awarded to the 
lowest bidder, and the defense made by the Board of Education, that the 
lowest bidder was not responsible. The evidence indicates that the board 
would have been justified, upon proper proceedings in adjudging that the 
lowest bidders were not proper persons to have the contract, for it arouses 
strong suspicions of fraudulent conduct on their part in previous dealings 
with the board, but a determination against the responsibility of a bidder 
is ‘a judicial matter, requiring notice to him, and such notice does not seem 
to have been given. This rule, which will establish a general principle, 
has been applied in cases of the awarding of contracts. Connolly v. Free- 
holders, 28 Vr., 283; Stanley v. Passaic, 31 Vr., 392; Faist v. Hoboken, 
43 Vr., 361. 

The record fails to show that any notice or hearing was had upon this 
subject, or that the prosecutors were afforded any opportunity prior to the 
award of the contract to vindicate themselves in this respect. Aside from 
this difficulty, however, there is another charge which is quite insuper- 
able. There was another bidder who was lower than the person to whom 
the contract was awarded, and the responsibility of the bidder is not 


bP ae WO 








ee 


—— 


OA 











Py 










LIQUOR LAWS— PRIMARY ELECTION INJUNCTION. 345 





attacked. It is said that no evidence of his responsibility was introduced, 
until the last day of the hearing before the Commissioner, and that there 
was no opportunity to attack him. But the reasons filed, charge that the 
contract had not been awarded to the lowest responsible bidder, the Board 
of Education was aware of the fact, that there were two bidders lower 
than the person to whom the contract was awarded, and they should have 
been prepared to prove their reasons for passing over both of these bid- 
ders. Indeed, they were bound to prove some reason, and they only 
undertook it with reference to the prosecutors. 

Since that contract was not awarded in accordance with the require- 
ments of the statute, it must be set aside, and, much as I regret it, | think 
it must be set aside with costs. It was within the power of the defendants 
to confess judgment when the writ was first issued. They chose not to 
do so. While IT do not question the wisdom of their course, it necessarily, 
in my judgment, makes it right to impose upon them the costs that have 
been incurred. 


LIQUOR LAWS—PRIMARY ELECTION INJUNCTION. 


ln Newark the Chief of Police notified all saloon keepers, previous to 
the primary elections in September, that during the primaries from 1 to 
g |’. M., they must suspend business, and that the so-called “Bishop's 
Law.” requiring removal of screens, etc., must be strictly complied with. 
The notification was the result of an opinion by City Counsel, Joseph 
Coult, in which he held that, as regards the sale of liquors, “primary 
meetings’”” must now be conducted on the same footing and considered 
exactly as are regular elections. They are now known as “primary elec- 
tions.” That being the case, and the new liquor law providing for the 
conduct of saloons on “election” days in the same manner as on Sundays, 
Mr. Coult stated he was unable to reach any other interpretation of the 
law than that the saloons must close, and screens be removed. 

An application was then made to Vice-Chancellor Emery for ‘an in- 
junction to restrain Chief Adams from acting upon the opinion of Mr. 
Coult. It was represented to the Vice-Chancellor that as there is no 
remedy in a law court in such a matter recourse was had to the equity 
courts. The argument for the injunction was based upon a declaration 
that the new liquor law does not apply to primary election days, and that 
if such action is taken it would work injury to every saloon keeper. 

After hearing counsel the Vice-Chancellor declined to grant the in- 
junction, or to even allow a rule compelling Chief Adams to show cause 
why his proposed action should not be restrained. Later in the day a 
similar application was made to Vice-Chancellor Pitney, but it again failed 
of success. 


Recovery for frightening a man ill in bed, by the explosion of 
dynamite in front of his house, so that he died within two weeks there- 
after from the shock and the attending exertion in aiding his wife, who 
was also ill, is denied in Huston v. Freemansburg (Pa.) 3 L. R. A. 
(N. S.) 49. With this case is a note reviewing all the authorities on 
right to recover for physical injuries resulting from fright caused by a 
wrongful act. 
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RECENT IMPORTANT NEW JERSEY DECISIONS. 


Equity—Jurisdiction—Receiver—Process.—A defendant in equity is 
entitled to question the jurisdiction of the court for lack of proper service 
in limine before answer. In a suit by the receiver of a corporation 
against non-resident directors, to recover money lost to it by reason 
of their negligence and improper conduct, the court acquired no 
jurisdiction in personam by service by publication and mailing only. 
(Lanning v. Turning, N. J. Chancery ct., July 31, 1906. Opinion by 
Stevens, V. C.; rep. in 64 Atl. Rep 406) 

Special Legislation—Excise Commissioners—Classification.—Section 

fifth of the Act (P L. 1906, p. 192), provides that in all instances where 
excise commissioners are now by law appointed by the mayor or other 
governing body of any municipality, such commissioners shall be appointed 
by the Court of Common Pleas in the county in which such municipality 
is located. Held, that the legislation is unconstitutional because spectal 
and regulative of the internal affairs of cities. It is special because it 
selects for classificatibn only such excise commissioners as were then ap- 
pointed, without including those who were elective. It is further special 
in narrowing the class of appointive functionaries to such as are now ap- 
pointed, regardless of the possible coming into existence of similar 
appointive officers in the future. (Bumsted v. Henry; Decker v. Daudt, 
N. J. Sup. ct., Aug. 11, 1906. Opinion by Reed, J.; rep. in 64 Atl. Rep. 
) 
Executors and Administrators—Power under Will to sell Real 
Estate—Meaning of word “Bequeathed’—Life [state—Partition— 
Where no express power to sell lands is given an executor by will none 
will be implied. While the word “bequeathed” is naturally applicable to 
personal property, vet, when associated in a will with the word “give,” it 
is capable of transmitting real estate if such appears to have been testator’s 
intention. Where a will gave testator’s daughter a share of the estate for 
her ovn use and benefit, is to go at her death to her children, and in case 
of failure of issue to another or his heirs, the daughter took a mere life 
estate with a limitation over to her children, or, in case no children 
survived her, to the other or his heirs. Under the express provisions of 
Laws 1898, pp. 644, 653, 660, $$ 26, 45. 46, partition sale of lands may 
be made, notwithstanding that the share held by any tenant in common 1s 
for a less estate than a fee, whenever it appears that the land is so situ- 
ated that partition cannot be made without prejudice to the persons 
interested. (Campbell v. Cole, N. J. Chancery ct., July 23, 1906. 
Opinion by Magie, Ch.; rep. in 64 Atl. Rep. 461.) 

Courts—Legislative Power—Removal of Policeman.—Acts 1906, p. 
18, which directs a justice of the Supreme court to rehear in a summary 
way the charges against a policeman who has been suspended or dis- 
missed by any police board or board of commissioners, is void, because it 
is an attempt to confer upon a statutory tribunal the prerogative right of 
the Supreme court to review by certiorari the proceedings of the munic- 
ipal board. (Mayor, etc., of City of New Brunswick v. McCann, N. J. 
Sup. ct., June 26, 1906. Opinion by Reed, J.; rep. in 64 Atl. Rep. 159.) 

Landlord and Tenant—Covenants—Removal of Fixtures—Replacing 
Fixtures—Injunction—A covenant in a lease not to claim a rebate for 
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alterations to fixtures on the premises does not relate to the tenant's right 
to removal of trade fixtures put in by him. Covenants restricting the 
tenant’s ordinary right to remove trade fixtures are always strictly con- 
strued. Under a covenant to deliver up the premises at the end of the 
term in good repair, a tenant can remove old fixtures and replace them 
again at the end of the term with repairs necessary to make their condition 
as good as when received or when taken out. Under a covenant in a lease 
for the delivery of the premises at the expiration of the terms in as good 
repair as when received by the tenant, reasonable wear and tear thereof 
excepted, a tenant is not obliged to replace fixtures becoming useless from 
ordinary wear and tear. Where a lease of a saloon stipulated that the 
lessee was to make no alterations without the written consent of the lessor, 
and would surrender the possession at the expiration of the term in as 
good a state “as the same are now or may be put into by the lessor, rea- 
sonable wear and tear thereof,” etc., “excepted,” the lessor had no claim 
to any fixtures except those leased, with alterations or repairs made by the 
lessee ; and the threatened removal during the term of fixtures substituted 
by the lessee for old fixtures which he claimed had beceme worn out did 
not justify an injunction, the remedy at law either for waste or for breach 
of covenant being adequate. (Fox v. Lynch, N. J. Chancery ct., July 28, 
1906. Opinion by Emery, V. C.; rep. in 64 Atl. Rep. 440.) 

Infants—Equity Jurisdiction—Custody of Children—Preference of 
Child.—The Chancellor has general power to superintendent the affairs 
of infants and to provide for their custody. As against any person except 
the putative father, the mother of a natural child has the natural right 
to its custody. For three years after the birth of a natural child the 
mother maintained it at the home of another woman, when, an abandon- 
ment becoming necessary, the mother inserted an advertisement offering 
the child for adoption, and stating that there would be complete surrender 
and that the child might be seen at the home where it was being main- 
tained. It was understood hetween the mother and the one caring for the 
child that the mother should be notified if any one cared to take it. A 
woman called and took the child, but did not adopt it. The mother was 
not notified of the taking at the time, and, though she made efforts. she 
did not discover the child’s whereabouts for six years. Held, that the 
mother had not forfeited her right to custody of the child. On an issue 
as to whom should be awarded the custody of a child of 10 years, the 
Chancellor will not consult the child’s predilection. (Hesselman v. Haas, 
N. J. Chancery ct., July 2, 1906. Opinion by Garrison, V. C.; rep. 1 
64 Atl. Rep. 165.) 

Motor Vehicles—Registration—License—Police | Power—License 
Fee.—The provisions of section 2 of an act defining motor vehicles, and 
providing for the registration of the same (P L. 1903, p. 484), which 
provisions require every resident or non-resident owner to file a verified 
declaration that he is competent to drive a motor vehicle and a statement 
of the name and address of the owner, of the maker, and number of the 
machine, and its rated horse power, and requiring the payment of a fee 
of $1, and requiring the registration of each machine by the Secretary of 
State and the issuance by him of a certificate to the owner, are not in 
contravention of the State or Federal Constitutions. The provisions for the 
statements by the owner, and for registration and license are within the 
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exercise of the police power of the State, for the purpose of securing the 
safety of the public in the use of the highw ays against the danger of a 
new use by a powerful rapidly moving machine, which requires careful 
and skilled drivers. The designated fee of $1 is a valid license fee. 
(Unwen vy. State, N. J. Sup. ct., June 26, 1906. Opinion by Reed, J.; re 
in 64 Atl. Rep. 163.) 

Chosen Freeholder—Annual Meeting—Extension of Term.—The act 
of February 15, 1905 (P L. p. 14), extending the term of office of chosen 
freeholders and the other elective officials of the various municipalities of 
the State, until the 1st day of January, 1906, did not thereby abolish the 
annual stated meeting of the board of chosen freeholders of the several 
counties of the State which was required by statute to be held on the 
second Wednesday in May, 1905. The act of February 15, 1905 (P. L. 
p. 14), did not extend the term of office of appointed county officials 
until January Ist of the year next succeeding the ending of their term of 
office. Only officials of towns, townships, boroughs, or other municipah- 
ties were so extended. County oa are not within the terms of the 
act. (Van Emburgh v. Trall, J. Sup. ct., July 9. 1906. Opinion by 
Fort, J.; rep. in 64 Atl. Rep. a 

Chattel Mortgages—Recording—Rights of Creditors—Receivers’ 
Authority.—The “immediate possession” or “immediate recording” essen- 
tial to rendering a chattel mortgage valid under Chattel Mortgage Act 
(P. L. 1902, pp. 487, 488, §§ 4, 5). requiring an immediate possession 
by the mortgagee or a recording of the mortgage in default of which tne 
same is void as against the creditors of the mortgagor, mean as soon as 
may be by reasonable dispatch under the circumstances of the case. A 
chattel mortgage was dated May 2d and was delivered to the mortgagee 
May 3d. It was filed for record May 18th. The mortgagee could either 
by messenger or mail have easily recorded the mortgage on the 4th or 5th 
of May. No attempt at any explanation for the delay was made. Held, 
that the mortgage was inv alid as _— st the creditors of the mortgagor 
under Chattel Mortgage Act (P. L. 1902, pp. 487, 488, §§ 4, 5), requir- 
ing the recording of mortgages to render them valid as against creditors 
of the mortgagor. Chattel Mortgage Act (P. L. 1902, pp. 487, 488, $§ 4, 
5), providing that chattel mortgage, unaccompanied by ‘an immediate 
delivery of the chattels mortgaged or recorded shall be void as against the 
creditors of the mortgagor, makes an unrecorded mortgage, unaccom- 
panied by immediate delivery to the mortgage of the chattels mortgaged, 
void at least as to creditors of the mortgagor existing at the time of ‘he 
giving of the mortgage. A creditor, whose debt was subsisting at ihe 
time of the giving of a chattel mortgage, may, by subsequently obtaining 
a judgment and levying on the property mortgaged, place himself in 
a position to attack the chattel mortgage or to resist its enforcement. A 
receiver of an insolvent partnership, appointed for the purpose of winding 
up the affairs of the partnership and distributing its assets to its creditors, 
is the representative of the partnership creditors, and as such he may by 
suit or defense avoid a chattel mortgage given by the partnership which 1s 
void as against them. (Brockhurst v. Cox, N. J. Chancery ct., July 13, 
1906. Opinion by Garrison, V. C.; rep. in 64 Atl. Rep. 182.) 

Corporations—Insolvency—Judgments—Preferred Claims.—Where a 
judgment was not recovered against a corporation until after an order of 
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insolvency had been entered restraining the corporation from transacting 
business or transferring its effects, the holder of such judgment was not 
entitled to a preferred payment thereof, though an execution was levied 
on sufficient of the corporation's property to pay the claim prior to the 
appointment of a receiver, under Laws 1896, p. 299, c. 185, § 68, divesting 
an insolvent corporation of the title to its property on the appointment of 
a receiver. (Squier v. Princeton Lighting Co., N. J. Chancery ct., July 
20, 1906. Opinion by Bergen, V. C.; rep. in 64 Atl. Rep. 474.) 

Wills—Costs—Counsel Fees.—The Orphans’ court has no power 
under Orphans’ Court Act, § 197 (P. L. 1898, p. 789), authorizing the 
court in causes respecting the probate of a will to order the costs of the 
litigation to be paid out of the estate of the deceased, to allow proctor's 
fees payable out of the estate of the decedent in proceedings to open the 
probate of his will on the ground that some of the next of kin had not 
been cited on the application for probate, and that the withdrawal of a . 
contest had been induced by fraud. Where an executor has been dis- 
charged, and a distribution of the estate has been made, the Orphans’ 
court has no power to impose a proctor’s fee, allowed in a suit to vacate 
probate of the will, on the trust estate remaining in the hands of the 
executor. (In re Meyers’ Estate, N. J. Prerogative court, June 18, 1906. 
Opinion by Magie, Ordinary; rep. in 64 Atl. Rep. 137.) 


The equity will not interpose on behalf of a voter to protect his right 
to vote at an election is declared in Shoemaker vy. Des Moines (lowa) 
4L.R.A. (N.5.) 332. 


The right of an attorney to a lien upon his client’s cause of action for 
tort is denied in Boogren v. St. Paul City R. Co. (Minn.) 3 L. R. A. 
(N. S.) 379. 


The wrongful act of a stranger causing injury to a passenger on a 
street car is held, in Bevard vy. Lincoln Traction Co. (Neb.) 3 L. R. A. 
(N. S.) 318, not to be sufficient to make the carrier liable, unless it might 
reasonably have been foreseen and guarded against by it. 





Forbidding possession within the state, during a close season, of game 
birds taken in foreign countries, is held, in People ex rel. Hill v. Hester- 
berg (N. Y.) 3 L. R. A. (N. S.) 163, not to deprive one of his property 
without due process of law. 


The right of a man to recover damages for mental suffering because 
of a carrier’s delay in delivering the baggage of his intended wife, which 
causes postponement of the wedding, is denied in Eller y. Carolina & W. 
R. Co. (N. C.) 3 L. R. A. (N. 5S.) 225. 


That a bachelor cannot claim the place at which he takes his meals 
as his residence for voting purposes, where he keeps a business office and 
a sleeping apartment in connection therewith in another ward, at which 
he spends most of his time, is held in State v. Sayre (Iowa) 3 L. R. A. 


(N.S.) 455. 





350 THE NEW JERSEY LAW JOURNAL. 


MISCELLANY . 


OBITUARY RESOLUTIONS. 


MR. JACOB C. HENDRICKSON. 


The Bar of Burlington county, 
desiring to express their respect and 
esteem for their deceased associate, 
Tacob C. Hendrickson, report the 
following minute: 

Born in New Egypt on January 
12, 1855, when at the age of sixteen 
years he removed to Mt. Holly, and 
after a three years’ course in the 
Mount Holly Academy he entered 
and attended Princeton University 
for three years. Removing to Cali- 
fornia in 1873, he resided and read 
law there until his return in 1877 
to Mount Holly, where he continued 
his professional studies with his 
brother, Hon. Charles E. Hendrick- 
son, now one of the Associate 
Justices of the Supreme court. He 
was admitted to the Bar of New 
Jersey as an attorney at the No- 
vember Term, 1881, and as a coun- 
sellor three years later. He was a 
special master in chancery and a Su- 
preme court commissioner. Locat- 
ing his office in Mount Holly, he 
was engaged in the active and suc- 
cessful practice of his profession 
until his death which occurred 
August 28th last. On occasions he 
assisted the Prosecutor of the Pleas 
in the trial of important criminal 
cases. As a lawyer, he was loyal 
to the interests of his clients, and 
possessed of rare intelligence, ¢a- 
gacity and knowledge of human sa- 
ture which aided him in effective 
presentation of evidence and in 
many trials before juries. 

At different periods he held the 
offices of clerk and solicitor of the 
Board of Chosen Freeholders, 
member of a commission to revise 
the laws of the State relative to 
Townships and Boroughs, and 
when he died was and for several 


years had been a member of the 
County Board of Elections. 

As a citizen Mr. Hendrickson 
was active and public-spirited and 
keenly interested in the improve- 
ment of the town in which he lived. 

By his death has passed away a 
kindly, courteous and _ obliging 
friend and associate, a good citizen, 
a devoted husband and father and 
an honorable and prominent mem- 
ber of the Bar of this county. 

Resolved, That the Circuit court 
be requested to direct this minute 
to be entered upon its minutes. 

S. A. ATKINSON, 
R. B. ECKMAN, 
G. M. HILLMAN, 
. Committee. 
Dated September 25, 1906. 


MR. :! WIS PARKER. 


At a meeting of the Mercer 
County Bar the following resolu- 
tions on the death of Lewis Parker 
were received and approved, and 
ordered spread upon the minutes 
of the court: 

Lewis Parker was born at Tren- 
ton, N. J., November 16, 1839, and 
departed this life here June 20, 
1906. He was educated partly in 
the public schools of Trenton, and 
partly at the old Trenton Academy, 
and read law with the late Judge 
Edward W. Scudder. He was ad- 
mitted to the New Jersey Bar as an 
attorney-at-law in 1861, and as a 
counsellor in 1864, and continued 
as a counsellor-at-law in good 
standing until his decease. He was 
County Solicitor in 1863, 1864 and 
1865. His active practice as a 
lawyer, however, ceased in 1869, 
when he became secretary and 
treasurer of the Trenton Savings 
Fund Society, and remained such 
until his departure. Nevertheless 


he never lost his love for the Bar, 
and had he not quit law for finance, 
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it is not too much to say he would 
doubtless have become one of Mer- 
cer’s leading lawyers. 

Mr. Parker was naturally a stu- 
dent, and constantly growing in 
legal lore and literature. He was 
well read in the common law; he 
was familiar with statute law; and 
in equity jurisprudence had few su- 
periors. He was never content 
with mere surface learning, but was 
always eager to delve down to the 
roots of things. It may be well 
said, his mind was judicial, rather 
than legal. He loved to look on both 
sides, or rather on all sides, of 
every question submitted to him, 
and had he been placed upon the 
bench, it goes without saying he 
would have added another to the 
long line of illustrious names, that 
already adorn the judiciary of New 
Jersey 

As secretary and treasurer of the 
Trenton Savings Fund Society for 
thirty-seven years, he was assured- 
ly the right man in the right place. 
Gifted with a singular charm of 
manner, he was the soul of cour- 
tesy to old and young, rich and poor 
alike, and handled literally millions 
of the people’s money, without a 
taint of dishonesty or even “the 
smell of fire upon his garments.” 
In practical sagacity, and for safe 
and sane investments, few bank of- 
ficers exceeded him, here or else- 
where, and as a financial personage 
alone Trenton may well mourn his 
loss. 

In religion, he was a Presby- 
terian, indeed, but without a par- 
ticle of superstition or bigotry, he 
was too broad-minded and manty 
for that. He simply loved the Lord 
Jesus Christ. as the Saviour of 
mankind, and his fellow-men and 
his brethren, and his chief ambition 
was to leave the world the better, 
and the braver for his having lived 
a while in it. 


He was fond of general litera- 
ture, and few as busy men are bet- 
ter read. His large and yearly im 
creasing library was his perpetual 
delight. His books overflowed into 
all his rooms, and out of business 
hours were his constant and well- 
beloved companions. In the Greek 
and Latin classics, as well as Eng- 
lish, he was well at home, and no 
day passed that did not add to his 
stock of varied and valuable learn- 
ing. 

In brief, then, we would say of 
Lewis Parker he was emphatically 
a good lawyer, a wise counsellor, an 
able and safe financier, an intelli- 
gent and upright Christian, a use- 
ful and patriotic citizen, and an 
honest man. Clearly he believed 
life was worth living, and his life 
was worth while. As an Odd Fel- 
low and a Mason of high degree, 
he was like Bayard of old “without 
fear and without reproach.” Our 
Bar will miss his fine example, his 
kindly companionship, his knightly 
bearing. and his loyal cheer, and 
our whole community may well 
mourn the loss of such an ideal 
Jersevman and typical American 
citizen. Of a verity, Trenton is 
distinctly the poorer for his de- 
parture. He well realized Shakes- 
peare’s fine ideal: 

“His life was gentle, and the efe- 
ments 

So mixed in him, that Nature might 
stand up 

And say to all the world ‘This is a 
man!’” 

Good friend, true heart, chiv- 
alrous soul, clean hands, hail and 
farewell! 

J. T. BIRD, 

J. F. RUSLING, 

G. W. MACPHERSON, 
E. W. EVANS, 

W. D. HOLT, 


Committee. 
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LAWS OF 1906 COMPLETED. 


The laws of 1906 are at last com- 
pleted, both as to the Governor and 
the printers. The last act approved 
by the Governor is numbered Chap- 
ter 331, and was approved August 
14th. The completed acts make a 
volume of 731 pages, and, with the 
joint resolutions, proclamations and 
index, that follow the acts, the total 
number of pages is 837. It makes a 
larger volume than any issue since 
1902. How many acts passed by 
the Legislature were not signed by 
the Governor we have not seen 
stated. 


NEWARK’S DOCK PROPERTY. 


The City of Newark asked the 
opinion of the Counsel Mr. Joseph 
Coult, as to the legal rights of che 
occupation of portions of the dock 
property of Newark by the Lehigh 
Valley Railroad Company, as lessee 
of the Morris Canal Company, the 
Pennsylvania Railroad Company 
and the United Electric Company. 
Mr. Coult, in the course of his 
opinion said: “The city holds title 
to this property only for a public 
dock, and it has no authority to use 
it for any other purpose or to au- 
thorize such use by persons or cor- 
porations. I am told that the use 
which the Morris Canal has hereto- 
fore made of that portion of the 
dock property of which it obtained 
possession has been practically 
abandoned. If this be true, I see 
no good reason why the city should 
not at once assume control of that 
part of the public property and test, 
if necessary, the right of the canal 
company or its lessee to use it.” 

Following the rendition of this 
opinion, Mr. Coult was instructed 


by the City Council to take the nec- 
essary legal action to recover pos- 
session of the property. 





PORTRAITS OF MR. JUSTICE 
DIXON. 


An excellent portrait of the late 
Mr. Justice Dixon having been 
hung in the Hudson County Court 
House, copies of it have been or- 
dered for the court rooms in Pas- 
saic and Bergen counties. These 
portraits are the testimonials of the 
members of Bar Associations of the 
three counties, who are defraying 
the cost. 


CURIOUS WARRANT. 


The following is an exact copy, 
names excepted, of the beginning of 
a warrant recently issued by a Jus- 
tice of the Peace in South Jersey: 

“WHEREAS, Complain having 
this day been made before me,.A. 
ib., one of the Justices of the Peace 
in and for the County of X, on oath 
fg See ° 
ea, ee Pero City, N. J., 
that her Husband, B. C. D., de- 
serted her and his three children, 
M., aged 6 vears; N., aged 4 years 
and ©. aged 13 months. He is 
NESE: cig tr osesdetaed eke at 
i hice edamne tne eae Street, or at 
Se ee ee eee Street, or at 
PE Se eT Street, which 
are his brother's addresses by name 
of D. He has not send any word 
or money since the day he deserted 
his family on July 30, 1906. She 
has applied to the overseer of the 
poor but got no satisfaction. She 
has lived in Y city for the past five 
years and is now helpless and her 
hushand always drinks his wages 
against the peace of the State, the 
Government and dignity of the 
same. THEREFORE,” ete. 








